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I. INTRODUCTION

Although this case has had an irregular journey through the judicial system, the only issue

before this Court is a simple one: Was the Department's August 17,2010, Declaratory Ruling arbitrary

and capricious, based upon an abuse of discretion, clearly erroneous, or affected by an error of law?

The Petitioners regard the focal point of the Petition for Judicial Review (PJR) as a remedy

driven process with an expectation that this Court will close a "loophole" that Petitioners charge the

Department created by amending its Rule and in consideration of Petitioner's Petition before the

Department. Petitioners' Opening Brief at 1. Petitioners' Brief impermissibly urges this Court to

essentially conduct a de novo review of the record and independently arrive at a determination that

Admin. R. Mont. 36.12.101(13) (combined appropriation) is invalid and grant the relief requested by

the Petitioners under other statutory remedies outside ofthose governing judicial review.1 The

Department, through its Declaratory Ruling, considered the arguments and facts presented and the

evolution of Montana's exempt well statute along with the Department's basis for adopting Admin. R.

Mont. 36.12.101(13) (Mont. Admin. Register, June 24,1993) amending the previous Rule by re

defining what constitutes a "combined appropriation" in response to legislative amendments.

As discussed below, the current form of Admin. R. Mont. 36.12.101(13) is consistent with the

plain language of the statute and legislative intent and promulgation of the rule was reasonably

necessary to effectuate the purpose of Montana's exempt well statute §85-2-306(1) 1991 (Sec. 4, Ch.

805, L. 1991 (S.B. 266), now codified as §85-2-306(3), 2013.2 The current Rule defining "combined

appropriation" has endured legislative review over the 21 years to date that it has been in force. In

contrast, the Petitioners' argument is presented in a relatively simplistic context. Their position lacks

an informed context of the range of variations this rule encounters such as aquifers ("source")

extendinghundreds ofmiles, layers of aquifers (sources), and the complicationsof land ownership.

The over-simplistic assertions Petitioners' advance regarding what a combined appropriation must be

becomeuntenableand absurd under the lens of practicality and possibility. Under this backdrop, the

Department is requesting that this Court uphold its Declaratory Ruling and deny Petitioners' Petition

for Judicial Review.

Petitioners' requested reliefis for other than whatis available under judicial review. SeePetition for Declaratory Ruling and Injunctive Reliefat23
yo4.

The current version of theMCA in2010 for purposes of theadministrative proceedings was 2009. The 2013 amendment did notchange orimpact the
language at issue in the 2009 version of §85-2-306(3)(a), MCA.



II. PROCEDURAL HISTORY

The Department received a Petition for Declaratory Ruling and Request to Amend Rule

36.12.101(13) by Katrin R. Chandler, Betty J. Lannen, Polly Rex,3 Joseph Miller, and the Clark Fork

Coalition, dated November 30, 2009. Record (Red) at Tab 1. The Petition requested, under §§2-4-501

and 2-4-308, MCA, and Admin. R. Mont. Rules 1.3.227 and 1.3.308, that the current administrative

rule definition of"combined appropriation" set forth in Admin. R. Mont. 36.12.101(13) be declared

invalid and that the Department initiate rulemaking to amend the definition. Id.

The Department issued an Order on January 28, 2010, that bifurcated the issues raised in the

Petition. Red Tab 25. In that Order, the Department granted the Petition for Declaratory Ruling in

part and denied in part by deferring consideration of the request for rulemaking until after the

Department considered the Petition for Declaratory Ruling and had issued its decision. Red Tab 25.

On March 9,2010, the Department issued a Notice of Appointment of Hearing Examiner, Order

Scheduling Briefing from all Interested Parties, and Setting Public Hearing on Petition for Declaratory

Ruling. Red Tab 24. The Department determined that the issue raised was of statewide importance

and would have statewide implication. The Department published statewide notice of the proceeding.

The Department provided opportunity for all interested persons to file briefs or statements ofposition

(filed by April 30,2010), response briefs or statements ofposition (filed by June 4,2010), or give

comments during a public hearing (held June 17, 2010). Red Tab 24.

The Hearing Examiner stated the scope of the issue for all participants to be considered by the

Department in its Declaratory Ruling. Red Tab 54. The Notice of Appointment of Hearing Examiner

(Red Tab 24 at 1) stated " Briefing or any Statement of Position (written comments) is limited to the

following issue raised by Petitioners: 'Whether the "combined appropriation" administrative rule

definition (Admin. R. Mont. Rule 36.12.101(13)) is consistent with applicable law under the Montana

Water Use Act, § 85-2-101 et.seq, MCA." Id. This issue followed through unaltered and remained

the issue under consideration in the DeclaratoryRuling. Red Tab 54 at 6. This is the scope ofthe

issuepresented onjudicial review. The Department issued its Declaratory Ruling datedAugust 17,

2010, denying the Petitioners' request to have the Rule invalidated. Red Tab 54.

3After the filing ofthe original petition, the specific interests ofKatrin R. Chandler, Betty J. Lannen, and Polly Rex in Admin. R. Mont 36.12.101(13)
were addressed by establishment of theHorse Creek Control Groundwater Area (CGWA) established by Admin.R. Mont. 36.12.905 in2012. The
CGWA establishedunder§85-2-506, MCA, expressly restricts the use exempt wells wherethese Petitioners live. Their interest in this matteris now
moot.



After briefing and public hearing, the Department issued its Declaratory Ruling and

determined:

The Department finds that the definition of"combined appropriation" (Rule 36.12.101(13),
ARM) is consistent and not in conflict with the plain language and the purpose of the statute
and is reasonably necessary to effectuate the purpose of the statute. Sections 85-2-306(3),
MCA. Therefore, the Department rules that the "combined appropriation" administrative rule
definition (Rule 36.12.101(13), ARM) is consistent and not in conflict with applicable law
under the Water Use Act, Section 85-2-101 et.seq, MCA, and the certificates ofwater right
issued pursuant to the statute and the rule are valid.

Red Tab 54 at 18; see also Department's Conclusion of Law (Ruling) at 6.

The Department's rationale for its holding is discussed below.

The Department next issued its Order Denying [Petitioners'] Request to Amend Rule

36.12.101(13) (Red Tab 52) on August 30, 2010, for two reasons. First, the Declaratory Ruling (Tab

54) declined to invalidate the definition of "combined appropriation." Second, the Department would

initiate the process of rulemaking within eight months of the Declaratory Ruling that would propose

repeal of Admin. R. Mont. 36.12.101(13) and propose adoption a new definition of"combined

appropriation" in consultation with stakeholders. Red Tab 54.

The Petitioners filed a Petition for Declaratory and Injunctive Relief on September 14, 2010 in

the Montana First Judicial District and the case was assigned Cause Number BDV 2010-874, the

present case.4 Shortly thereafter, the Department and Petitioners through stipulations filed inthis

case agreed to dismiss the case and to focus on rulemaking. See Stipulation and Order of Dismissal,

November 8,2010. The rulemaking process could not becompleted as initially contemplated.5 By

stipulation between the Parties, this case was re-opened after dismissal and Petitioners are proceeding

with the Petition for Judicial Review.

4

Petitioners' initial pleading inthe matter before thisCourt is inthe Department's opinion, misleading inbothtitleandcontent withregard to theactual
nature of the proceedings presently before thisCourt. Thisconfusion arises from Petitioners seeking review through a Petition for Judicial Review (PJR)
as stated in the body of the Petition filedwith the District Court but also references another process underTitle 2, Chapter 4 later in the document asa
basis for relief. Petition at f 1. The Petitioners named their pleading based onamisreading of whatit believed to be available reliefunder §2-4-506,
MCA (Declaratoryjudgments onvalidity orapplication ofrules). InPetitioners' Petition, the pleading states "[t]his Court hasjurisdiction and the
authority to review DNRC'saction complained of herein, and grant thereliefrequested, pursuant MAPA (sic) §§2-4-702 to2-4-704 and§2-5-506,
MCA." (Petition ffl[ 14and18; italics and holding added for emphasis). Theassertion is inerror because the proceedings atbar are for judicial review of
the Department's DeclaratoryRuling and not based in any respect on §2-4-506, MCA.

OnApril21,2011,House Bill602(HB602)wassigned intolaw. HB602 directed theMontana Legislature Water Policy Interim Committee (WPIC) to
conduct aninterim study onexempt wells and recommend policy direction and necessary legislation to guide Montana's policy regarding exempt wells.
HB 602 also prohibitedDNRC from adoptingrules to implement the provisionsof §85-2-306(3), MCA, before October 1,2012.

4



III. STANDARD OF REVIEW

This case originates as a petition for declaratory ruling under §2-4-501, MCA. The

Department's Declaratory Ruling (Red Tab 54) is before this Court on Petition for Judicial Review

and the sole avenue of redress available to Petitioners is through judicial review as provided for by the

Montana Administrative Procedures Act.

Each agency shall provide by rule for the filing and prompt disposition ofpetitions for
declaratory rulings as to the applicability of any statutory provision or of any rule or order of
the agency. A copy of a declaratory ruling must be filed with the secretary of state for
publication in the register. A declaratory ruling or the refusal to issue such a ruling shall be
subject to judicial review in the same manner as decisions or orders in contested cases.

(emphasis added).

The applicable standards of review for contested cases referred to in §2-4-501, MCA are found in §§2-

4-701 et. seq. MCA.

This Court is constrained to a judicial review of the record under §§2-4-704(1 )-(2), MCA.

Petitioners' Brief is essentially devoid of explanation pursuant to §2-4-702(2)(b) regarding specific

grounds for error under the reviewable standards enumerated under §2-4-704(2), MCA. Section 2-4-

702(2)(b), MCA requires a concise statement of "the ground or grounds specified in 2-4-704(2) upon

which the petitioner contends to be entitled to relief." This mandate exists to clearly articulate what

specific issue or issues the Court is reviewing and what specific standard should be applied to the

issues.

Specific assignments of reviewable error are listed in the relevant portion of §2-4-704(2),

MCA below:

(2) The court may not substitute its judgment for that of the agency as to the weight of
the evidence on questions of fact. The court may affirm the decision of the agency or
remand the case for further proceedings. The court may reverse or modify the decision
if substantial rights of the appellant have been prejudiced because:

(a) the administrative findings, inferences, conclusions, or decisions are:
(i) in violation of constitutional or statutory provisions;
(ii) in excess of the statutory authority of the agency;
(iii) made upon unlawful procedure;
(iv) affected by other error of law;
(v) clearly erroneous in view of the reliable, probative, and substantial evidence on

the whole record;
(vi) arbitrary or capricious or characterized by abuse ofdiscretionor clearly
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unwarranted exercise of discretion; or
(b) findings of fact, upon issues essential to the decision, were not made although

requested.

The Montana Supreme Court and a district court sitting in its appellate function on judicial review

apply the same standards enumerated under §2-4-704(2), MCA with regard to an agency decision.

City ofGreatFalls v. Montana Department ofPublicService Regulation 2011 Mont. 144,111, 361

Mont. 69, If 11, 254 P.3d 595, If 11.

While questions of law are reviewed to determine whether the agency is correct in its

interpretation, an agency's interpretation of a statute should be upheld where it is reasonable and best

effectuates the statute's purpose. Baitis v. Department ofRevenue, 2004 MT 17, Tflf 22-24, 319 Mont.

292, 83 P.3d 1278, and; Juro's United Drug v. DPHHS, 2004 MT 17,19, 321 Mont. 167, f9, 90 P.3d

388, f9. It is a well-accepted rule of statutory construction that the long and continued

contemporaneous and practical interpretation of a statute by the executive officers charged with its

administration and enforcement should be regarded with a great importance in arriving at the proper

construction of a statute when interpretation of that statute has been called into doubt. Montana Power

Co. v. Montana Public Service Com'n, 2001 MT 102, fflf 24-25, 305 Mont. 260, 26 P.3d 91. "It is

presumed that the legislature is acquainted with the law; that it has knowledge of the state of it upon

the subjects on which it legislates; that it is informed of previous legislation and the construction it has

received." Baitis, at 124. Where the Legislature acquiesces in long-standing agency interpretation of

a statute and takes no action to inform that interpretation, it is presumed that the agency has properly

interpreted the law. Lohmeier v. State, Dept. ofNaturalResources and Conservation, 2008 MT 307,1

28, 346 Mont. 23, 192 P.3d 1137.

Section 2-4-506, MCA imposes burdens ofproof on prospective plaintiff that must be met in

an original civil proceeding before a district court sitting as the trier of fact and law and not in an

administrative proceeding before an agency. See Lohmeir, 208 MT 307, H26-32 (plaintiff failed to

meet the statutory burdens ofproof in a §2-4-506, MCA action in district court challenging DNRC's

repeal of a Rule that was in place for 18 months).

There is no declaratory judgment action under §2-4-506, MCA before this Court and no such

actionhas been properly instituted by Petitioners notwithstanding much of Petitioners' openingBrief

appears to be underwritten as a §2-4-506, MCA proceeding. Petitioners erroneously set forth

standardsof review in their brief for a separate civil action that may be brought pursuant to §2-4-506,

MCA where a district court is called upon to issue a declaratory ruling with a remedy availableof

declaringan administrative rule invalid. See Petitioners' OpeningBrief at 7. The case cited by



Petitioners for the proposition that the appropriate standard of review is other than standards

applicable to judicial review including Gold Creek CellularofMontana LLP v. Department of

Revenue, 2013 MT 273, 372 Mont. 71, 310 P.3d 533,6 address appellate review ofa district court's

decision under §2-4-506, MCA, a statute that is not applicable in these proceedings. See Gold Creek

atll.

IV. ARGUMENT

The Petitioners fail to relate arguments in their OpeningBrief to the appropriate standardsof

review enumerated under §2-4-704(2), MCA. ThePetitioners have expended theirbriefing capital on

seeking a remedy provided for by §2-4-506, MCA, an action not before this Court to consider.

Petitioners' Petition at 23,1106. Petitioners do notarticulate howthe Department's Declaratory

Ruling was erroneous factually, legally or procedurally in light ofjudicial review standards other than

in a general sense found in 1104 of Petitioners' Petition where the standards of review are listed.

Petitioners OpeningBrief references a standard of reviewunder §2-4-704(2), MCA at pages 8 and 20,

both references seeking declaration of invalidity.

This Court should affirm the Department's Declaratory Ruling. As explained below, Admin. R. Mont.

Rule 36.12.101(13) is consistent with the plain language of §85-2-306(3)(a), MCA (2009) and as

amended §85-2-306(3)(a)(iii), MCA (2013) and has consistently effectuated its purpose. Admin. R.

Mont. Rule 36.12.101(13) conforms with and furthers the Montana Legislature's intent, most

importantly, the 1991 statutory amendment to §85-2-306(3), MCA. Sec. 4, Ch. 805, L. 1991 (S.B

266). The present Rule provides a clear and practical definition of combined appropriation that is

consistent with the ordinary meaning of the word "combined" and the plain language of §85-2-

306(3)(a), MCA.

A. THE RULE IS CONSISTENT WITH THE PLAIN LANGUAGE OF THE STATUTE

AND EFFECTUATES THE PURPOSE OF THE STATUTE.

An agency rule must be consistent with and not in conflict with the statute and the rule must be

reasonably necessary to effectuate the purpose of the statute. See §2-4-305(6). MCA; Montana Trout

Unlimitedv. Montana DepartmentofNatural Resources and Conservation, 331 Mont. 483, 493, 133

P.3rd 224, 231 (2006). In order for Petitioners to prevail under a §2-4-704(2), MCA standard, the rule

6Even then, the Petitioners miscite the Court's holding on deference to agency rules. Gold Creek holds that administrative rules are invalid only when
they"(1)engraft additional and contradictory requirements onthestatute; or(2) if theyengraft additional, noncontradictory requirements onthestatute
which werenot envisionedby the legislature."^2. Neither of these situations exist in this case.
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must plainly and palpably be inconsistent with the statute. Moe v. Wesen, 172 F.Supp. 259, 263

(Mont. 1959), citing, Boske v. Comingore, 177 U.S. 459, 470 (1900); see also §2-4-704(2)(a)(i),

MCA; Petition for Declaratory and Injunctive Relief at 22-23,1104.7

The analysis employed to test whether the Rule is consistent with the statutory intent

and effectuates its purpose has two components. First, a review of the plain language of the statute is

required to determine whether the administrative rule is inconsistent or in conflict with the plain

language of the statute. Powell County v. Country Village, 352 Mont. 291, 296 (2009). Second, the

inquiry is whether the rule is reasonably necessary to effectuate the purpose of the statute. Section 2-

4-305(6), MCA.; Montana Trout Unlimited v. Montana Department ofNaturalResources and

Conservation, 331 Mont. 483, 493, 133 P.3rd 224, 231 (2006). This requires an evaluation the

legislative intent andthe purpose the statute. In the Matter of the Formation ofEast Bench Irrigation

District\ 350 Mont. 309, 316, 207 P.2d 1097, 1102 (2009)(statute construed "to ascertain the

legislative intent and to give effect to the legislative will"). The two prongs are discussed in the

following Sections.

1. The Definition of "Combined Appropriation" is Consistent with Statute.

The Department's Declaratory Ruling determined that the definition of "combined

appropriation" (Admin. R. Mont. Rule 36.12.101(13)) is consistent with and not in conflict with the

plain language of the statute (§85-2-306(3)(a), MCA). Red Tab 54 at 18. This determination was the

product of the Department interpreting the plain language of the statute after consideration of the

arguments presented by Petitioners and other interested parties.

Section 85-2-306(3)(a), MCA providesvariousexceptions to water right permit requirements

and is the statute underpinning Admin. R. Mont. Rule 36.12.101(13) at issue in the administrative

proceeding. Providing for exceptions to the permitting process was a legislative decision. The

language of the statute at the time of the Department issued its Declaratory Ruling in 2010 stated:

Outside the boundaries of a controlled ground water area, a permit is not required
before appropriating ground water by means of a well or developed spring with a
maximum appropriation of 35 gallons a minute or less, not to exceed 10 acre-feet a
year, except that a combined appropriation from the same source from two or more
wells or developed springs exceeding this limitation requires a permit.

Petitioners merely "shot gunned" all the listed standardsunder §2-4-704(2), MCA.
0

Wells under 35 gallonsper minute (gpm) and less than 10 acre-feetperyear areexceptions to the permitting processbut arecommonly called"exempt
wells" and that term will be used herein.

8



§85-2-306(3)(a), MCA (2009). ). This language is substantially the same as the exemption

that existed in the 1993 code. Compare §§ 85-2-306(1), MCA (1993). The statute has never

defined "combined appropriation."

In 1993, the Department adopted the definition of "combined appropriation" by rule

which provides:

"Combined appropriation" means an appropriation of water from the same source
aquifer by two or more groundwater developments, that are physically manifold into
the same system.

Admin.R.Mont. 36.12.101(13). This definition, of which the legislature is well aware, has

been relied upon by Montana water users for 21 years.

The Petitioners argue that the term "combined appropriation" in the statute is inconsistent with

and in conflict with the "physically manifold" requirement contained in the administrative rule

definition(Admin. R. Mont. 36.12.101(13). Petitioners' OpeningBrief at 9-13. . Petitioners point

to various definitions for "combined" that they say support the contention that the administrative rule

is inconsistent and in conflict with the plain language of the statute. Petitioners' Opening Briefat 11.

The Declaratory Ruling determined that "a common, perhaps the most common definition, of

'combined' is 'physically joined together.'"9 Red Tab 54 at 8. The 'physically manifold'

requirement under the administrative rule is not inconsistent or in conflict with the plain language of

the statute, and certainly not "plainly and palpably inconsistent" with the statutory language.

The Montana Supreme Court recently construed the plain meaning of the word "combine" as

used in §45-9-107(l)(a), MCA. State v. Booth 2012 MT 40, flf 12-14, 364 Mont. 190, |jf 12-14, 272

P.3d 89, IHf 12-14. In Booth The Court applied a "common sense" approach by adopting a dictionary

meaning of the word "combine" to mean "to join (two or more substances) to make a single

substances, such as a chemical compound" and excluding the possibility of a single precursor chemical

from being capable of being a compound. Id at || 12-13 (internal citations omitted). Applying the

same approach in this case, a combined appropriation is the joining of two or more groundwater

developments that are united physically through a manifold apparatus into the same system, the same

finding that the Declaratory Ruling issued. Red Tab 54 at 8. The Department's practical definition

and the Montana Supreme Court's reasoned and practical construction in Booth are in agreement. Id.

In this instance, the administrative rule is more specific in that the statute refers to the "same

source" and the rule refers to the "same source aquifer." Ground water aquifers are the specific source

Webster's Ninth New Collegiate Dictionary(1989).



ofwater supply for ground water wells. The addition of "same source aquifer" to the language in the

administrative rule clarifies the term "same source" in the statute and does not add to or change the

plain language of the statute. This language is consistent with the plain language of the statute. The

rule does not assume that wells pump from the same source aquifer. More than one well, each from

different aquifers, even if physically manifold would not be a "combined appropriation." This is

important because Petitioners do not appear to understand that different aquifers (sources) can be

layered vertically such that two wells drilled side-by-side could appropriate water from different

sources. Nothing in the treatment ofwells from different aquifers adds to or omits words contained in

the statute. The language is consistent with and not in conflict with the plain languageof the statute.

The legislature is well aware of the currentdefinitionofcombined appropriationand over the

past 21 years through2014 has taken no actionto change or correctthe Department's interpretation.

Tothe contrary, the Department's recent efforts to amend the rule wereopposed by the Water Policy

InterimCommittee and objectedto by the EQC. This appears to be a tacit objectionto the

Department's efforts in changing the definition of combined appropriation in Admin. R. Mont.

36.12.101(13). The Legislativeobjectionalso undercuts the Petitioners' arguments regarding

legislative intent.

2. The Rule Effectuates an Important Purpose of the Exempt Well Statute.

The second prong of the test is that the rule must be reasonably necessary to effectuate the

purpose of the statute. This requires an evaluation of the legislative intent and the purpose the statute.

The Water Use Act was passed in 1973 in response to the adoption of the 1972 Montana

Constitution. The 1972 Constitution required that the legislature "shall provide for the administration,

control, and regulation of water rights and shall establish a system of centralized records, in addition to

the present system of local record." Art. IX, Sec. 3(4), Mont. Const.; Montana Trout Unlimited v.

Montana Department ofNatural Resources and Conservation, 331 Mont. 483, 485, 133 P.3rd 224, 226

(2006). The Water Use Act provides a framework for administration, control, and regulation ofwater

rights. Pre-July 1, 1973 water rights were recognized and confirmed and a system to adjudicate those

rights was initiated. Art. IX, Sec. 3(1), Mont. Const.; §§85-5-201 through 85-2-282, MCA.

The Water Use Act specifies that after July 1, 1973, a permit from the State of Montana is

required in order to obtain a right to use water. §85-2-301, MCA. Generally, "a person may not

appropriate water or commence construction ofdiversion, impoundment, withdrawal, or related

distribution works except by applying for and receiving a permit from the department." §85-2-302(1),

10



MCA. There are some exceptions to permitting requirements enacted by the legislature, including the

exempt well provision at issue here.10

After July 1, 1973 the legislature set forth a permit system to acquire a water right. The

legislature decided that water uses under 100 gpm did not need to go through advance approval in

order to obtain a water right. RMC, Sec. 89-880(4)(1973). Montana is a rural state and small wells

are often located in remote areas. Exempt ground water wells typically serve small dispersed uses

with low probability of adverse affect to neighboring water rights. It is apparent that the legislature

intended to allow small ground water appropriationsfor discrete purposes, especially to provide for

domestic and stock uses, without the burden and expenseof going through the permittingprocess.

While still under the prior appropriation doctrine, these smallappropriations wouldnot go

through an initial approval process they receive a priority date and are subject to enforcement based on

priority date the same as any other water right under the prior appropriation doctrine. See Bounds v.

State ex rel D'Antonio, 2013-NMSC-037, 306 P.3d 457, 465(small well exception not unconstitutional

because it could be administered in priority). Exempt wells can also be regulated and curtailed in

Montana under controlled ground water areas §85-2-506, MCA. The exempt well statute and the

administrative rule apply statewide. For areas where the statewide approach does work because the

area is experiencing local problems with exempt wells, the Water Use Act is structured to address

problems ona site specific basis through controlled ground water areas.11

The Montana Water Use Act treatment of exempt ground water wells is also in line with the

water appropriation structure in many other western states. Most western states following the prior

appropriation doctrine provide an exemption from the permitting process targeted at domestic and

stock use through a flow rate and/or volume limits for the exception or a statutory preference in

permitting or enforcement under the priorappropriation system fordomestic or stock use.12 See,

Petition for Declaratory Ruling (Red Tab 1), Exhibit 12 (Red Tab 13); Bounds, supra.

The Declaratory Ruling sets forth the legislative history and intent of the exempt well statutory

language from 1973 through 1987. See Tab 54 at 10-14. A significant point in the evolution of the

10 Exceptions to the permitting process are set forth in Section 85-2-306, MCA. Theseexceptions are currently limitedto ground water wellsor
developed springs of less than 35 gpm and less than 10 acre-feet per year and impoundments or pits used by livestock on non-perennial streamswith a 15
acre-foot capacity and a maximum appropriationof30 acre-feet per year. It is important to note that these uses are"exempt" from the permitting process,
but if the appropriator follows the statutory procedures for filing the requisitenotice of completion under Section 85-2-306, MCA (Form602), the
appropriator has a protectable waterright underthe priorappropriation doctrine and use of the water is also subject to enforcementunderthe prior
appropriation doctrine. See also §85-2-316, MCA where statewaterreservations areexempt from the permittingprocess. There arealsoexceptionsto
the permittingprocess that aretemporary in nature anddo not establish waterrightsunderthe priorappropriation doctrine. §§85-2-113(3) and85-2-369,

MCA.

11 Section 85-2-506, MCA. Currentlythere are 15controlled groundwater areas. Otherstatutory provisions canalsoaddress localimpact,suchas special
zoning districts.

12 There is no statutory preference forany specificbeneficial useof water in Montana.
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exempt well statute occurred in 1991. In 1991, the Montana Legislature significantly lowered the

threshold on the amount ofwater that could be appropriated without going through the permitting

process. Sec. 4, Ch. 805, L. 1991 (S.B 266) The amendment not only changed the flow rate limit from

100 gpm to 35 gpm, but also added a volume limit of 10 acre-feet per year. Even though water could

be appropriated for any beneficial use under the exempt well statute, introducing a volume limit had

the direct effect of limiting the use of the exempt wells for larger water uses with correspondingly

larger impacts. See Tab 54 at 14-15.

The 1991 amendment addressed the legislature's primary concern that the exempt well

provision could be used to irrigate larger parcels of land with correspondingly larger impacts to water

resources. Red Tab 54 at 16. A single well with a flow of 100 gpm without a volume limitation can

irrigate in excess of 20 acres. With a 35 gpm and 10 acre-feetper year limitation, only about 4 acres

ofland can be irrigated from a single well.13 The 1991 statutory amendment of§85-2-306(3), MCA

effectively closed the dooron multiple wells withseparate distribution systems for irrigation. Separate

wells with separatedistribution systemsevery 4 acres was simply not economical or practical for

irrigation on a commercial level. Tab 54 at 16-17.

In response to the 1991 statutory amendment of §85-2-306(1), MCA (1991), the Department

changed the administrative rule definition to the current rule. Montana Administrative Register, June

24,1993; Admin. R. Mont. Rule 36.12.101(13). Use of exempt wells for irrigation had been the

legislature's primary concern at the time. Red Tab 54 at 16. Under §85-2-306(3)(a), MCA after the

1991 amendment, the only way to evade the permit process to irrigate larger parcels was to physically

connect multiple wells with a single distribution system. It was believed that individual small wells

with separate distribution systems would not be practical or economically feasible for irrigated

agriculture. Id.

Importantly, as acknowledged by Petitioners, when queried by the Legislative Rules

Committee as to the need for the change in the Rule, the Department responded that the definition was

"too ambiguous and therefore difficult toadminister." 14 Opening BriefFN 3; Rec'd 1-7 at4. Areview

of the 1987 Rule supports this statement, where an appropriation "the purpose of which, in the

department's judgment, could have been accomplished by a single appropriation..." would constitute a

13 10acre-feet peryearcan irrigate between3 and8 acres depending on climatic area andirrigation efficiency,with around 4 acres beingatypical size
base on climatic areasand common irrigationefficiencies in Montana. Admin. R. Mont. Rule 36.12.115.
14 Inresponse to a comment from the Legislative RulesCommittee, the Department responded "Rule 36.12.101 wasamended to moreconcisely define
what is considereda combined appropriation. The pastdefinitionwas too ambiguousandthereforedifficult to administer85-2-306(1) fairly and
consistentlythroughoutthe state. It required the department to make assumptions when determining whetherdevelopmentswere considered combined
appropriations. The amended rule clearly defines whatis acombined appropriation without anysupposition." Montana Administrative Register, June
24,1993.
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"combined appropriation." Statewide, across many regional offices, this definition would have been

difficult to apply consistently. This rule would also have arguably run afoul of even the holding of

Gold Creek Cellular, cited by Petitioners: "[administrative rules are invalid when they (1) engraft

additional and contradictory requirements on the statute; or (2) if they engraft additional,

noncontradictory requirements on the statute which were not envisioned by the legislature." Gold

Creek Cellular f 12.

This administrative rule definition of "combined appropriation" (Admin. R. Mont. Rule

36.12.101(13)) had been in place for 17 years as of the time of the Department's Declaratory Ruling in

August of2010.15 Nearly four years have elapsed since then for almost 21 years cumulatively. The

administrative rule has been easy for the public to understand and the Department's Regional Offices

to administer consistently. The purpose of the exempt well statute is to provide for small uses ofwater

with limited potential for impact to the water resource, typically for domestic and stock uses, without

the burden and expense of the permit process. The legislature intended that larger water consumptive

uses, especially irrigated agriculture, go through the permitting process. Red Tab 54 at 17-18.

B. PETITIONERS' ARGUMENTS

The nature ofPetitioners' arguments in the Opening Brief necessitate that the Department

address certain issues that were not necessary to the Declaratory Ruling. The Rule at issue is applied

statewide. Petitioners' arguments are devoid of statewide factual context and draw general

conclusions about what would or would not happen factually when applying a "combined

appropriation" definition.

This Court should be mindful that the Montana Supreme Court has stated that in construing

statutes for a purpose, it looked at four factors: (1) consistency within the statute as a whole, (2) the

intent of the legislature, (3) the avoidance of absurd results, and (4) any construction of the statute by

the agency charged with its administration. Faust v. Utility Solutions, LLC, 2007 MT 326, f 24, 340

Mont. 183, |24,173 P.3d 1183, |24 (citation omitted). Courts must construe statutes to avoid absurd

results, give effect to the all the particulars if possible, construe statutes in proper context, and give

deference to agency construction of the statute. Interpretations must be reasonable. §1-3-233, MCA.

An aquifer (source) can extend through multiple counties and hundreds of miles. For example

the Madison Aquifer extends through eight states including Montana.

15 Deference to the agency's interpretation of the statute wasnotaccorded in the Declaratory Ruling. The Declaratory Ruling pointed outthattherule was
adopted 17 yearsago and there has been no objection to the rule from Legislative Administrative Rules Committee, and that the exempt well statuteand
the Department'srulehas been discussedandconsidered by the legislature a substantial numberof times. See, Petitioners Brief, Exhibits9 and25.
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http://water.usgs.gov/ogw/karst/aquifers/madison/index (USGS website).16 Each aquifer is a separate
source. Under Petitioners' reasoning all wells in the Madison Aquifer would be a "combined

appropriation," because the mixing/blending occurs in the same source aquifer. Simply declaring two

wells in a single source a "combined appropriation" does not work and is not consistent with the

legislative intent of the statute. See Opening Brief at 10. Similarly, two or more aquifers may be

layered one over the over. Contrary to Petitioners' statement, two wells physically manifolded

together may not be from the "same source," but could access two different aquifers. Id. Thus, use of

the phrase "from the same source aquifer" is not superfluous when applying the "physically manifold"

definition.

Taken to the extreme, Petitioners' arguments would preclude more than one exempt well

accessing an aquifer in theory the size of the Ogallala aquifer underlying Nebraska and adjoining

states, or an aquifer the size of Flathead Lake in Montana. Petitioners' arguments do not recognize or

discuss the impacts ofprivate property ownership or the impossibility of the public comprehending

what a combined appropriation would be under the Petitioners' construction. The example Petitioners

reference in their Opening Brief (at 10) limit a farmer to a combined appropriation as a total quantity

and withdrawal rate (presently 35 gpm up to ten acre feet per year) irrespective of how many sections

or townships the farmer may own if a single aquifer sits below all of the farmer's property,

irrespective of whether stock is watered, garden is watered, or a household is supplied. This is a

result that Faust supra, teaches to avoid as a result.

Lending further to an improbable interpretation, Petitioners ignore the property ownership

rights of individual landowners to exercise property rights and the ability to obtain water rights under

the exempt well statute (§85-2-306(3), MCA) as individual landowners. Petitioners' assumption that

more than one appropriation irrespective of property ownership boundaries above ground, limits a

single aquifer to a single appropriation developed under §85-2-306(3), MCA, has no basis. As a

practical matter under Petitioners' construction, a second potential exempt well developer would have

no means to know if any water or flow rate remains for a particular source aquifer under §85-2-306(3),

MCA. By Petitioners' reasoning, a single source aquifer no matter what size or its contours is limited

to a maximum appropriation of 35 gallons per minute total flow rate up to ten acre feet per year

volume under a single exemption from permitting and after that, a permit is required as a combined

appropriation notwithstanding there is no ownership relationship between landowners. A prospective

16 Judicial notice maybetakenof facts thatare notreasonably in dispute and are either generally knownwithin theterritorial jurisdiction of thetrial
court orcapable of accurate and ready determination by resort to sources whose accuracy cannot bereasonably questioned. M.R.Evid. 202.
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exempt well appropriator would also be required to have specific knowledge ofaquifer shapes, sizes

and how much remains, if any, of any adjacent landowner's exempt well allotment that was first in

time. Petitioners' construction leads to an impractical and unrealistic result that must be avoided.

Petitioners argue that the Department's definition violates the basin closure statutes, See e.g.,

Upper Missouri Closure, §85-2-343, MCA. The basins are closed to new "permits," however, with

multiple, express exceptions. The Legislature was well aware of the §85-2-306 exception for small

wells and chose not to apply the closure to those appropriations; this is evident in the use of the term

"permit," which does not apply to the 306 appropriations. Furthermore the Department's definition of

combined appropriation has been in place for 21 years and the Legislature has not elected to further

close those basins to exempt wells (§85-2-306, MCA).

Finally, as an apparent afterthought, the Petitioners make the arguments in a single page that

the "combined appropriation" violates both the constitutional guarantee to a "clean and healthful

environment" Mont. Const. Art. IX, §1 and "due process" Mont. Const. Art. II, §17. Petitioners

present no real argument other than conclusory statements that provisions are violated. They

presented no argument on the standard to be applied in any such analysis. Consequently only a

conclusory response is warranted. Petitioners' conclusory statements would appear to go to the

validity of the exemption under §85-2-306, MCA, i.e. a water right granted without a permit (§85-2-

311) and not the "combined appropriation" definition. The Water Use Act provides for multiple

exceptions to the permitting process: water reservations (§85-2-316, MCA); stock pits §85-2-306(6),

MCA and other exceptions under §85-2-306, MCA). Petitioners have made no showing that these

exceptions to the permitting process violate the Constitution simply because they did not go through

the same process as a permit. See Bounds, supra (Plaintiffs made similar constitutional arguments

and small well exception was upheld).

If injury is occurring, Petitioners can seek redress through a controlled ground water area §85-

2-506, MCA. Importantly, the Legislature also passed in 2013, a new provision for stream depletion

zones limiting withdrawals under exempt wells to 2 acre feet per year and 20 gallons per minute, §85-

2-306 (3)(a)(iv), MCA. Petitioners' constitutional arguments are without support or merit.
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V. CONCLUSION

Based upon the foregoing reasoning and historic statutory perspective, The Department held

that the definition of"combined appropriation" (Admin. R. Mont. Rule 36.12.101(13)) is consistent

and not in conflict with the plain language and the purpose of the statute and is reasonably necessary

to effectuate the purpose of the statute. Red Tab 54 at 18; §85-2-306(3), MCA (2009). The

Department concluded that the combined appropriation" administrative rule definition (Admin. R.

Mont. Rule 36.12.101(13)) is consistent and not in conflict with applicable law under the Water Use

Act, §85-2-101 etseq, MCA. Red Tab 54 at 18.

From the foregoing analysis and discussion, the Department requests that this Court uphold its

Declaratory Ruling in all respects. Petitioners have avenues of redress such as the Montana

Legislature meeting in 2015 and the Horse Creek Groundwater Control Area which the individual

Petitioners are already protected from additional exempt wells. The Department's Definition of

"combined appropriation" is consistent with the plain meaning of the exempt well statute and furthers

the legislative purpose of the Montana Legislature's exempt well statute, §85-2-306(3), (2009) and as

amended (2013).

^thDATED this 30m day of May, 2014.
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